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ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR COMPEL RESPS TO SPECIALLY PROPOUNDED 
INTERROGATORIES AND FORM INTERROGATORIES TO DORIS DELEON FILED BY 
SONJA NICOLLE COLBERT 
* TENTATIVE RULING: * 
 
Denied. Sanctions denied.  

  

  
 2.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR COMPEL RESPS TO FORM INTERROGATORIES TO 
MARDEL REALTY & SANCTIONS 
FILED BY SONJA NICOLLE COLBERT 
* TENTATIVE RULING: * 
 
 Denied. Sanctions denied.  

  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 3.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONES TO SPECIAL 
INTERROGATORES AND FORM INTERROGATORIES TO MIAO LAN LANA YU FILED BY 
SONJA NICOLLE COLBERT 
* TENTATIVE RULING: * 
 
 Denied. Sanctions denied.  

  

 4.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR COMPEL RESPS SPECIALLY PROPOUNDED 
INTERROGATORIES AND FORM INTERROGATORIES TO MIAO LAN LANA YU FILED 
BY SONJA NICOLLE COLBERT 
* TENTATIVE RULING: * 
 
 Denied. Sanctions denied.  

  

 5.  TIME:  9:00   CASE#: MSC20-00493 
CASE NAME: FLORES VS ENTERPRISE 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE WITH SUBPOENA DUCES 
TECUM, FILED BY SALEM HABASH, ENTERPRISE RENT-A-CAR CO OF SAN 
* TENTATIVE RULING: * 
 
 Granted. No opposition. Sanctions awarded as requested in the amount of $1,429.50 to be paid 
by Alliance Occupational Medicine within 20 days of service of notice of this order.  

  

 6.  TIME:  9:00   CASE#: MSC20-00973 
CASE NAME: NICKOLE BOUSLOG  VS CARE OPTIO 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FILED BY 
REGIONAL CENTER OF THE EAST BAY INC 
* TENTATIVE RULING: * 
 
 Continued to 5/20/21 @ 9:00 am per fax of counsel. 
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 7.  TIME:  9:00   CASE#: MSC20-00973 
CASE NAME: NICKOLE BOUSLOG  VS CARE OPTIO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BOUSLOG FILED BY 
REGIONAL CENTER OF THE EAST BAY INC 
* TENTATIVE RULING: * 
 
 Continued to 5/20/21 @ 9:00 am per fax of counsel. 

  

 8.  TIME:  9:00   CASE#: MSC20-01678 
CASE NAME: ALLEN VS UNITED PARCEL SERVICE 
HEARING ON ORDER ADMITTING CARLIE E BACON TO APPEAR PRO HAC V ( 
FILED BY UNITED PARCEL SVC) 
* TENTATIVE RULING: * 
 
 Granted. 

  

 9.  TIME:  9:00   CASE#: MSC20-01704 
CASE NAME: STECKLY VS LAND HOME FINANCIAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of STECKLY FILED BY 
LAND HOME FINANCIAL SERVICES, INC., 
* TENTATIVE RULING: * 
 
 Continued to 5/13/21 at 9:00 am by Court due to Stipulation re: Briefing schedule 
 
Case Management Conference set on 5/10/21 is continued to 5/13/21 at 9:00 am. 

  

10.  TIME:  9:00   CASE#: MSC20-01704 
CASE NAME: STECKLY VS LAND HOME FINANCIAL 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTFS FIRST AMEND 
COMPLAINT FILED BY LAND HOME FINANCIAL SERVICES, INC., 
* TENTATIVE RULING: * 
 
 Continued to 5/13/21 at 9:00 am by Court due to Stipulation re: Briefing schedule 
 
Case Management Conference set on 5/10/21 is continued to 5/13/21 at 9:00 am. 
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11.  TIME:  9:00   CASE#: MSC20-02284 
CASE NAME: SANTOS VS STRANGE 
HEARING ON DEMURRER TO CROSS COMPLAINT of STRANGE FILED BY 
JULIANA DOS SANTOS 
* TENTATIVE RULING: * 
 

Before the Court is Cross-Defendant Juliana dos Santos (“Cross-Defendant” or “dos Santos”)’s 

Demurrer. The Demurrer relates to Cross-Complainant Michael Wayne Strange (“Cross-

Complainant” or “Strange”)’s Cross-Complaint (“XC”) for (1) intentional infliction of emotional 

distress and (2) negligence. 

Cross-Defendant demurs to Cross-Complainant’s causes of action for IIED and negligence 

pursuant to Code of Civil Procedure (“CCP”) § 430.10(e) on the grounds that Strange’s claims 

are barred by the relevant statutes of limitations and dos Santos’ communications are entitled to 

qualified privilege. 

For the following reasons, the Demurrer is overruled-in-part and sustained-in-part. The 

Demurrer is overruled with respect to the intentional infliction of emotional distress claim and 

sustained, with leave to amend, with respect to the negligence claim. 

Request for Judicial Notice 

Cross-Defendant requests judicial notice of the Verified Complaint and Verified Answer in this 
action. The Court need not take judicial notice of pleadings in its own file, but appreciates the 
courtesy of attaching the documents for its convenience.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

According to the Cross-Complaint, Strange and dos Santos were in a romantic relationship from 
approximately December 2007 through August 2008. (XC at ¶ 7.) During the relationship, 
Strange placed the apartment he owned in Brazil in dos Santos’ name. (Id. at ¶ 8.) In or around 
August 2008 Strange broke of his engagement with dos Santos and sought to regain title to his 
apartment by filing suit in Brazilian court (the Repossession Action). (Id. at ¶ 10.) Santos alleges 
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that from August 2008 through 2020 dos Santos repeatedly threatened him with physical harm. 
(Id.) 

Strange alleges that dos Santos engaged in a pattern of coercion and intimidation against him 
including threats to his life and safety, stalking and harassing himself and his wife, breaking into 
his home, and fraud. (XC at ¶ 11.) Specifically, he alleges that dos Santos filed a false police 
report in 2008 (id. at ¶ 12), broke into his residence in January 2009 (id. at ¶ 13), broke into his 
hotel room in March 2009 (id. at ¶ 15), and falsely reported Strange to the police in April 2009 
(id. at ¶ 16.) 

Sometime in 2009 Cross-Complainant married Franciele Strange (XC at ¶ 17); he alleges that 
beginning in or around June 2009 and continuing through 2020 “dos Santos made statements 
threatening and insulting Franciele Strange, and threatened Strange’s life and safety via 
statements made to Franciele Strange and others.” (Id. at ¶ 18.) 

On or about June 8, 2010, dos Santos filed a petition in Brazilian court alleging that she and 
strange had been in a “stable union” under Brazilian law from December 2007 through January 
2009 and seeking half of Strange’s assets (the “Brazil Action”). (XC at ¶ 19.) Dos Santos 
ultimately received a judgment in her favor in the Brazil Action which is the subject of the 
underlying complaint here. (Id.)  

Cross-complainant alleges that dos Santos “engaged in a continuous pattern of conduct aimed 
at coercing and intimidating [him] and subjecting him to fear for his life and safety and the lives 
and safety of his family, in order to harm [him] and to gain unfair advantage in the Brazil Action 
and the Repossession Action[.]” (XC at ¶ 20.) 

Analysis 

 Statute of Limitations 

As a threshold issue, Cross-Defendant argues that both causes of action of the Cross-
Complaint are barred by the statute of limitations. 

Intentional infliction of emotional distress and negligence have a two year statute of limitations 
(Code Civ. Proc. § 335.1) 

In opposition, Strange argues that he alleges conduct that continued through 2020 and to the 
present, and as a consequence his claims are not barred. 

Strange essentially argues that the applicable statutes of limitations were tolled by dos Santos’ 
ongoing conduct. (Opp. at 3:11-13, relying on Wyatt v. Union Mortgage Co. (1979) 24 Cal.3d 
773, 787 [the statute of limitations in civil conspiracy cases does not begin to run until the last 
overt act of the conspiracy has been completed].) 

On reply, dos Santos argues that the tort of intentional infliction of emotional distress is 
complete for statute of limitations purposes when the effect of a defendant’s conduct results in 
plaintiff’s severe emotional distress. (Reply at 2:7-9.) 

While this may be a correct statement of the general rule, the “continuing tort doctrine” may 
delay accrual of the action, if the tort involves a continuing wrong “until the date of the last injury 
or when the tortious actions cease.” (Pugliese v. Superior Court (2007) 146 Cal.App.4th 1444, 
1452.) Moreover, in a claim for emotional distress, the severity of the emotional distress may be 
measured by “[b]oth the intensity and duration of the distress suffered.” (Fletcher v. W. Nat'l Life 
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Ins. Co. (1970) 10 Cal. App. 3d 376, 397.) When the conduct complained of is continuing in 
nature, the point at which it becomes sufficiently outrageous or severe, and whether it in fact 
continues, are questions of fact. (Murphy v. Allstate Ins. Co. (1978) 83 Cal. App. 3d 38, 51.) 

With respect to the negligence cause of action, the briefing is less clear. The Cross-Complaint 
alleges a cause of action for “negligence,” but Cross-Complainant’s opposition argues that his 
cause of action for “negligent infliction of emotional distress is not time-barred for the same 
reason as his cause of action for intentional infliction of emotional distress[.]” (Opp. at 11:12-14.) 
This is not responsive to the Demurrer argument that Santos’ cause of action for negligence is 
barred by the two year statute of limitations in § 335.1. It is also inconsistent with the Cross-
Complaint itself, which does not allege a cause of action for negligent infliction of emotional 
distress. For that reason, the Demurrer to the negligence cause of action is sustained, with 
leave to amend. 

 Qualified Privilege  

Cross-Defendant argues that “since there is no evidence or allegation that dos Santos acted 
with malice, all of her alleged statements to Strange are privileged under Civ. Code § 47(c) and 
therefore not actionable.” (Dem. at 6:12-13.) Specifically, Cross-Defendant argues that the 
alleged communications were privileged because Strange was “an interested person in litigation 
during the period[.]” (Dem. at 6:14-15.) 

Cross-Defendant specifically identifies paragraphs 22 and 27 of the Cross Complaint. 
Paragraph 22 refers to the acts alleged in paragraphs 10-21 which includes allegations of 
stalking and threats by Cross-Defendant from August 2008 through 2020. The petition in 
Brazilian court is mentioned in paragraph 19. In the conclusion of that paragraph, Cross-
Complainant alleges that “dos Santos ultimately obtained a judgment in the Brazil Action based 
on her unrebutted false and fraudulent evidence, which judgment she seeks to enforce through 
the Complaint in the instant action.” (Complaint at ¶ 19.) 

Cross-Defendant references both subsection (b) and subsection (c) of section 47 in her 
Demurrer. With respect to the latter, her argument appears to be that all of her statements to 
Cross-Complainant had a connection or logical relation to the Brazil Action and, as a 
consequence, are privileged under § 47(c). Her argument with respect to subsection (b) is less 
clear. 

California Civil Code § 47(b) confers an unqualified privilege upon a publication made in any 
legislative proceeding, judicial proceeding, or in any other official proceeding authorized by law. 
In Civil Code § 47(c) the statute confers a qualified privilege upon a publication made to 
“interested” persons. Although the statute is most commonly asserted in actions for defamation, 
it applies to virtually all other causes of action, except malicious prosecution, based upon 
publication of assertedly offensive material. (Begier v. Strom (1996), 46 Cal.App.4th 877, 881-
82.) 

In opposition, Cross-Complainant argues that he has sufficiently alleged that Cross-Defendant 
acted with malice, which defeats an assertion of qualified privilege. (See Sanborn v. Chronicle 
Publ. Co. (1976) 18 Cal.3d 406, 413 [actual malice may be established “[1] by a showing that 
the publication was motivated by hatred or ill will towards the plaintiff or [2] by a showing that the 
defendant lacked reasonable grounds for belief in the truth of the publication and therefore 
acted in reckless disregard of the plaintiff's rights.”].) Here, Cross-Complainant alleges that his 
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relationship with Cross-Defendant soured in or around August 2008 and that “dos Santos 
refused to accept the ending of the relationship, and reacted in anger and fury.” (XC at ¶¶ 9,10.) 
He further alleges that her “actions alleged herein were carried out with oppression, fraud, 
and/or malice[.]” (XC at ¶ 27.)  

The Court is skeptical of Cross-Defendant’s argument that all of her alleged statements, 
including the threats alleged in the Cross Complaint (see, e.g., “You are a dead man! I know 
everything about you! I know where you live, I know where you work, you are a clown and I’m 
going to finish you” (XC at ¶ 20(b)), are protected by the litigation privilege of Civil Code § 47. 
Furthermore, Cross-Defendant does not respond to any of Cross-Complainant’s arguments 
regarding qualified privilege on reply and appears to have abandoned the argument. 

 “Actionable Communications” 

Finally, dos Santos argues that the alleged statements directed towards Strange’s wife are not 
actionable communications that may support his emotional distress cause of action. (Dem. at 
6:19-21.) 

While it is true that the law limits claims of intentional infliction of emotional distress to egregious 
conduct toward plaintiff proximately caused by defendant, there is an exception where “the 
defendant is aware, but acts with reckless disregard, of the plaintiff and the probability that his or 
her conduct will cause severe emotional distress to that plaintiff.” (Christensen v. Superior Court 
(1991) 54 Cal.3d 868, 905 [citing Ledger v. Tippitt (1985) 164 Cal.App.3d 625, 640-42].)  

Though inartful, the Cross-Complaint does appear to allege that dos Santos’ alleged statements 
towards Strange’s wife were part of a larger “campaign of intimidation and coercion against 
Strange.” (XC at ¶ 22.) These allegations support a conclusion that the statements towards 
Franciele Strange were calculated to cause severe emotional distress to Cross-Complainant. 
The communications would appear to fall within the exception to the rule limiting IIED to conduct 
directed toward plaintiff. 

For the above reasons, the Demurrer to the cause of action for IIED is overruled. 

 

  

12.  TIME:  9:00   CASE#: MSC21-00018 
CASE NAME: CLARK CONSTRUCTION GROUP VS VI 
HEARING ON DEMURRER TO COMPLAINT of CLARK CONSTRUCTION 
GROUP-CALIFORNIA, LP FILED BY VICTAULIC COMPANY 
* TENTATIVE RULING: * 
 
  

Defendant Victaulic Company’s demurrer is sustained with leave to amend. Plaintiff 

shall file and serve an amended complaint by May 20, 2021.  

Defendant demurs to the following claims brought against it: (5) breach of express 

warranty, (6) breach of implied warranty of merchantability, (7) breach of implied warranty of 

fitness for a particular purpose, (8) strict liability – manufacturing defect, (9) strict liability – 

design defect, (10) strict liability – failure to warn, (11) negligence – design and manufacturing 

defect and (12) negligence – failure to recall / retrofit. Defendant has not challenged the 
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indemnity and contribution claims in its demurrer. (The Court notes that Defendant Victaulic’s 

name appears to have been misspelled in the original caption of the complaint as “Vitaulic”. 

Unless the Plaintiff takes appropriate steps, the official case title will continue to include 

“Vitaulic”.)   

Warranty Claims (causes of action 5, 6 and 7) 

Defendant argues that the warranty claims fail for lack of privity and because the statute 

of limitations has expired.  

 “As a general rule, privity of contract is a required element of an express breach of 

warranty cause of action. [Citation.[ However, there is an exception where plaintiff's decision to 

purchase the product was made in reliance on the manufacturers' written representations in 

labels or advertising materials. [Citations.]”  (Fieldstone Co. v. Briggs Plumbing Products, 

Inc. (1997) 54 Cal.App.4th 357, 369, fn. 10.) “ ‘Vertical privity is a prerequisite in California for 

recovery on a theory of breach of the implied warranties of fitness and merchantability. 

[Citations.]’ [Citation.]”  (Fieldstone Co. v. Briggs Plumbing Products, Inc. (1997) 54 Cal.App.4th 

357, 371; see also Cardinal Health 301, Inc. v. Tyco Electronics Corp. (2008) 169 Cal.App.4th 

116, 138.) 

Plaintiff did not purchase Defendant’s product directly and was not the ultimate user of 

the products. Thus, there is a lack of privity here and Plaintiff cannot state a claim for breach of 

the implied warranties unless one exception applies.  

Plaintiff argues it was a third-party beneficiary of the sales contract. First, Plaintiff cites to 

a district court for the proposition that consumers are the intended third-party beneficiaries of 

contracts between manufactures and their retailers. But here, Plaintiff is not alleged to be the 

consumer of the product. Similarly, in Gilbert Financial Corp. v. Steelform Contracting 

Co. (1978) 82 Cal.App.3d 65, 70 the court found that the building’s owner was a third party 

beneficiary of the contract between the general contractor and the company supplying roofing 

materials. The problem for Plaintiff is that Plaintiff’s argument is based on an assumption that 

Plaintiff – not the medical center – was the ultimate consumer of the products. John Muir may 

have a claim for breach of the implied warranties, but Plaintiff does not.  

Plaintiff’s argument that the special rules for serving food and drinks applies here is not 

well taken.    

The demurrer to causes of action six and seven is sustained as Plaintiff has not stated a 

claim for breach of the implied warranties due to the lack of privity. Plaintiff is given leave to 

amend, however, to allege facts showing an exception to privity, if such facts can be alleged.  
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As to cause of action five for breach of an express warranty, Plaintiff has alleged it relied 

on the warranties made by Defendant. (Comp. ¶62.) Thus, Plaintiff may be able to allege a 

claim for breach of an express warranty.  

As to the statute of limitations argument, Defendants argues that the warranty claims 

began to run in the fall of 2016 and thus, expired by the end of 2020 (if not earlier). 

Here, the express warranty is alleged to cover defects for one year from the date of sale. 

(Comp. ¶61.) In addition to this one-year time period, where a warranty extends to future 

performance of the goods there is a four-year statute of limitations with delayed discovery. 

(Com. Code, § 2725(1), (2).) The statute of limitations for the implied warranty claims is four 

years with delayed discovery available. (Montoya v. Ford Motor Co. (2020) 46 Cal.App.5th 493, 

495.)  

“ ‘Under the discovery rule, the statute of limitations begins to run when the plaintiff 

suspects or should suspect that her injury was caused by wrongdoing, that someone has done 

something wrong to her. … [T]he limitations period begins once the plaintiff “ ‘ “has notice or 

information of circumstances to put a reasonable person on inquiry … .” ’ ” [Citations.] A plaintiff 

need not be aware of the specific 'facts' necessary to establish the claim; that is a process 

contemplated by pretrial discovery. Once the plaintiff has a suspicion of wrongdoing, and 

therefore an incentive to sue, she must decide whether to file suit or sit on her rights. So long as 

a suspicion exists, it is clear that the plaintiff must go find the facts; she cannot wait for the facts 

to find her.’ (Jolly v. Eli Lilly & Co. [1988] 44 Cal.3d 1103, 1110–1111, fn. omitted.)” (Mills v. 

Forestex Co. (2003) 108 Cal.App.4th 625, 642-643.)  

First, the Court must decide if the one-year limitations period applies here. Plaintiff 

argues that the warranty extends to future performance of the goods and thus, the claims did 

not accrue until the breach of warranty was or should have been discovered. The complaint 

does not attach copies of the warranty language and instead references websites where the 

language can be located. If Plaintiff intends to rely on language from these websites it should be 

alleged in the complaint or attached as an exhibit. At this stage, the Court will assume that the 

warranties here included future promises and that the four-year statute of limitations period 

applies.  

Assuming that there is a four-year statute of limitations, the allegations show that Plaintiff 

was aware of a problem with Defendant’s product by fall 2016. Plaintiff alleges that there was 

black particulate matter in the medical center’s water system on April 6, 2016 and Plaintiff was 

notified of this issue the next day. (Comp. ¶¶18-19.) In the fall of 2016, a leak was discovered in 

one of Defendant’s products. (Comp. ¶20.) There was “black, adhesive residue coming from 

Victaulic gaskets” and the leak was “traced to a deteriorated gasket within a Victaulic coupling in 

the domestic water piping system.” (Comp. ¶20.) This Complaint was filed on January 14, 2021.  
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Plaintiff argues that the statute of limitations issue should not be decided on the 

pleadings. Although the issue is often decided later in a case, where the complaint reveals a 

valid statute of limitations defense the issue can be decided on demurrer. That is the case here.  

Plaintiff argues that it did not discover that Defendant’s products were at fault in 2016 

because the entire water system was at issue, things were complex, and Plaintiff only worked 

on one wing of the facility. Plaintiff also argues that it did not discover the issue until after John 

Muir demanded arbitration in June 2019 and the parties agreed to a plan for testing of the 

plumbing system. (Comp. ¶22, 24.) Yet, Plaintiff clearly alleges that the leak and black residue 

was traced to a deteriorated gasket within a Victaulic coupling in the fall of 2016. Based on the 

facts currently alleged in the complaint, there was sufficient notice to put a reasonable 

person on inquiry that Defendant’s product could be defective. Thus, the complaint shows that 

the statute of limitation started running in the fall of 2016 and the complaint was filed more than 

four years later.  

The demurrer is sustained with leave to amend for Plaintiff to allege additional facts that 

explain why the statute of limitations did not begin to run in fall of 2016 or to allege some other 

basis why the statute of limitations has not run. Of course, any such amendment must not 

violate the sham pleading doctrine. When amending the complaint, Plaintiff may also allege the 

information included in the websites or attach that information to the complaint.   

Strict Liability Claims (causes of action 8, 9 and 10) 

Defendant argues that strict liability claims are not available in the commercial setting 

where there was only a business loss. Defendant also argues that the statute of limitations has 

run.  

“[W]hen a lawsuit over a defective product arises in a commercial setting and involves 

only a business loss, the courts hold strict liability theory is not available; the parties are limited 

to normal commercial remedies (e.g., the California Uniform Commercial Code or their 

contracts.”  (Appalachian Ins. Co. v. McDonnell Douglas Corp. (1989) 214 Cal.App.3d 1, 33; see 

also, Gentry Construction Co. v. Superior Court (1989) 212 Cal.App.3d 177, 183.)  

Plaintiff argues that it can bring a strict liability claim based on physical injury to the 

property, which is a kin to personal injury. (Seely v. White Motor Co. (1965) 63 Cal.2d 9, 19.) 

Plaintiff goes on to explain how the medical center was physically damaged, but fails to explain 

how Plaintiff suffered any non-business loss. Thus, Plaintiff has not alleged a claim for strict 

liability and causes of action eight, nine and ten are sustained. Although it seems unlikely that 

Plaintiff will be able to state a claim here, this is the first demurrer and Plaintiff is given leave to 

amend.  

The demurrer is also sustained with leave to amend as to the statute of limitations issue. 

The Court is not convinced that the three year statute of limitations for injury to real property 

applies here as Plaintiff’s real property was not injured. But, the statute of limitations appears 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   05/06/21 

 
 

- 11 - 

likely to be either two or three years. (See Code of Civil Procedure section 338, 339.) As 

explained above, these claims accrued in the fall of 2016 and were not filed until more than four 

years later.    

Negligence Claims (causes of action 11 and 12) 

Defendant argues the statute of limitations has run. Defendant argues that either the 

two-year limitations on all actions on ‘obligation or liability not founded upon an instrument of 

writing or the three-year limitation period for an actin injury goods applies here. (Code of Civil 

Procedure section 339(1), 338(c)(1).) As with the other claims, Defendant argues the claim 

began running in the fall of 2016 and thus, was not filed within either the two or three year 

limitations period.  

The negligence claims allege that Plaintiff has been damaged because Plaintiff has had 

to pay for investigation and fixing the problem with the water system. (Comp. ¶¶124, 136.) 

These damages are not injury to real property or to a person and thus, appear to fall under the 

limitations period in section 339(1), which is two years. As discussed above, these claims began 

accruing in the fall of 2016. Therefore, under either the two or the three-year limitations period, 

the statute of limitations for the negligence claims expired before this complaint was filed. The 

demurrer is sustained with leave to amend.   

 

  

13.  TIME:  9:00   CASE#: MSC21-00264 
CASE NAME: VAUGHNS VS. PLANET HOME LENDING 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY THOMAS VAUGHNS, CHARLOTTE VAUGHNS 
* TENTATIVE RULING: * 
 
 
 Plaintiffs’ motion for a preliminary injunction is granted.  Plaintiffs have shown the threat 

of irreparable injury: the loss of a unique parcel of real property.  Further, after carefully 

weighing the evidence, and considering both the likelihood that plaintiffs will prevail on the 

merits and the relative interim harm to both sides, the Court finds that a preliminary injunction is 

an appropriate remedy. 

 The supplemental declaration of Thomas Vaughns, filed on April 1, 2021, is forthright, 

plausible, and responsive to the Court’s request for additional information.  Plaintiffs obviously 

face considerable problems of proof, given the length of time that has passed since the alleged 

settlement, but they may be able to piece together a showing that could persuade the trier 

of fact. 

 Defendant has articulately explained its side of the story.  But there is a curious gap in 

defendant’s narrative; defendant never explains the six-year delay between March 2014, when it 
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contends that settlement negotiations ended, and February 2020, when the servicing rights 

were transferred to defendant and the nonjudicial foreclosure process began. 

 This injunctive relief is conditioned on plaintiffs making monthly payments in lieu of an 

undertaking.  These payments shall be in the sum of $ 500, representing the approximate 

amount of accumulating interest.  The payments shall be due by the 10th day of each month, 

beginning with June 10, 2021, and shall be made to plaintiffs’ counsel, who shall hold them in 

a trust account pending further court order.  Plaintiffs’ counsel shall promptly notify defendant’s 

counsel if any payment is not received timely. 

 Defendant’s request for judicial notice is granted.  Plaintiffs’ evidentiary objections 

are overruled. 

 The Court encourages the parties to pursue settlement discussions, and to participate in 
a voluntary mediation if they have not done so already.  The Court’s preliminary assessment is 
that a mutually satisfactory settlement might be reached if defendant was willing to waive at 
least a portion of the interest and penalties that have allegedly accrued between 2014 and 2020. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00264 
CASE NAME: VAUGHNS VS. PLANET HOME LENDING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PLANET HOME LENDING, LLC 
* TENTATIVE RULING: * 
 
 
 Defendant’s unopposed demurrer is sustained with leave to amend.  Plaintiffs shall file 

any amended complaint on or before June 10, 2021. 

 Plaintiffs have been compelled to review and analyze the factual basis of their claims 
in preparing their recently filed supplemental papers, and may wish to take this opportunity to 
consider whether the existing causes of action are the appropriate ones for their situation.  
Plaintiffs should carefully consider defendant’s demurrer, and may wish to omit marginal 
causes of action.  Plaintiffs are granted leave to allege new causes of action, should they deem 
that appropriate. 
 

  

15.  TIME:  9:00   CASE#: MSC21-00483 
CASE NAME: ROKAS VS HCR MANORCARE, INC., 
HEARING ON MOTION TO/FOR PREFERENTIAL TRIAL SETTING FILED BY 
TRUDY ROKAS 
* TENTATIVE RULING: * 
 
 Granted. Appear by Zoom to set dates for trial and issue conference.  
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16.  TIME:  9:00   CASE#: MSN21-0198 
CASE NAME: RE B. G. 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF PYMT RIGHTS ( 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC) 
* TENTATIVE RULING: * 
 
 Appear by Zoom 

  

17.  TIME:  9:00   CASE#: MSN21-0373 
CASE NAME: FIRST NATIONAL INSURANCE CO OF 
HEARING ON PETITION FOR ORDER APPOINTING COMPETENT AND ( FILED 
BY FIRST NATIONAL INSURANCE CO OF AMERICA) 
* TENTATIVE RULING: * 
 
Granted. Pursuant to CCP §1281.6, the Court nominates the following 5 nominees to serve as 
umpire: 1) Hon. James Lambden (Ret.), 2) Hon. Maria Rivera (Ret.) 3) Hon. James Trembath 
(Ret.), all from ADR Services, 4) Hon. Lynn Duryee (Ret.), 5) Hon. William Cahill, both from 
JAMS. If the parties have not notified the Court by May 10, 2021 that they have agreed upon an 
umpire, the Court shall appoint one as authorized by statute.  
 

ADD ON 

18.  TIME:  10:00 am   CASE#: MSC21-00584 
CASE NAME: GREAT ROCK CAPITAL VS BANMILLER 
HEARING ON RIGHT TO ATTACH, ISSUE WRIT 
* TENTATIVE RULING: * 
 
Appear by Zoom. 
 
 

 


